STATE OF ALASKA
DEPARTMENT CF TRANSPCRTATI ON AND PUBLI C FAQ LI TTES

| BLA 92- 566 Decided Septenber 12, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, decl aring right-of -way A 064033 null and void as to | ands
wthin Native allotnent A 062458, Parcel C

Rever sed.

1. Admnistrative Procedure: General | y--A aska: Native
Alotnents--Appeal s: General |l y--Res Judi cat a-- Rul es of
Practice: Appeals: Generally

Wiere, pursuant to a protest against a Native
allotnent application filed by the Sate of A aska
under section 905(a)(5) of ANLCA 43 USC

§ 1634(a)(5) (1994), BLMadj udi cates the application
pursuant to the Al aska Native A lotnent Act of 1906,
43 US C 88 270-1 through 270-3 (1970), and,
thereafter, BLMi ssues a deci si on approving the
allotnent and dismssing the Sate's protest, the
subsequent di smssal of an appeal filed by the Sate
for failure to submt a statenent of reasons bars a
subsequent chal | enge by the Sate to any of the
predicate facts necessarily determned by BLMin its
initial decision.

2. A aska: Native Allotnents

Prior to the passage of section 905(d) of AN LCA

43 US C § 1634(d) (1994), lands included wthin
powersite wthdrawal s were not subject to the
initiation of use and occupancy under the Native
Alotnent Act. Therefore, the preference right which
vests upon the conpl etion of 5 years use and occupancy
and the tinely filing of an application for a Native
allotment wll not relate back to use and occupancy
initiated while land was w thdrawn for powersite
purposes to invalidate an interveni ng right-of -way

ot herw se correctly issued.
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APPEARANCES E John Athens, Jr., Esg., Assistant Attorney General,

Fai rbanks, A aska, for the Sate of A aska, Departnent of Transportation
and Public Facilities; Regina L. Seater, Esq., dfice of the Regional
Solicitor, US Departnent of the Interior, Anchorage, A aska, for the
Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

The Sate of A aska, Departnent of Transportation and Public
Facilities (Sate), has appeal ed froma determnation of the Alaska Sate
Gfice, Bureau of Land Managenent (BLMor the Bureau), issued on June 29,
1992, decl ari ng channel change right-of-way grant A 064033 null and void
to the extent it enbraces land wthin A aska Native allotnent A 062458,
Parcel C

n Decenber 9, 1965, the Sate filed an application for a channel
change right-of -way pursuant to the Federal Hghway Act, 23 US C § 317
(1994), seeking to use approxi nately 4.534 acres of public land in the
EXsec. 34, T. 2S, R 4 E, Qopper Rver Mridian, Aaska, for the
construction of dikes inthe vicinity of the Tonsina Rver Bridge of the
Qopper Rver Hghway to effect channel changes for the prevention or
| essening of erosion near the bridge abutnents. Because the requested | and
had been w thdrawn on July 20, 1953 (Power Project No. 2138), and on
August 13, 1956 (Power Project No. 2215), for proposed devel opnent of the
VWod Canyon site on the Tonsina R ver, BLMrequested and, on Cctober 17,
1966, received a determnation by the Federal Power Gormission (FPQ that
the power val ue of the |ands woul d not be injured or destroyed by the
proposed channel change right-of-way, subject to the provisions of
section 24 of the Federal Power Act, 16 US C 8§ 791 (1994). n
Novenber 8, 1966, BLMi ssued channel change right-of-way grant A 064033 to
the State, pursuant to 23 US C § 317 (1994). The grant was issued
subject to all validrights existing on the date of the grant.

h August 11, 1971, the Bureau of Indian Affairs (BIA filed amended
Native allotnent application A 062458, Parcels B and C on behal f of Joe J.
Godlatawy ., pursuant to the Alaska Native Allotnent Act of My 17,
1906, as anended, 43 US C 88 270-1 through 270-3 (1970) (MNative
Alotnent Act), repeal ed effective Decenber 18, 1971, by section 18(a) of
the Alaska Native Qains Settlement Act, 43 US C 8§ 1617(a) (1994),
subject to applications then pending. 1/ Goodl ataw cl ai ned use and
occupancy of 4.54 acres of surveyed land (Parcel B- US Survey No. 3735,
A aska) and

1 Asfiled wth BLM the anended application desi gnated these parcel s
as Tracts Aand B However, inasmuch as Godl ataw had, on July 8, 1968,
received a certificate of allotnent for the 37.56 acres of surveyed | and
requested in his original My 19, 1965, Native allotnent application

A 062458, BLM denomnated that patented | and, described as lot 4, sec. 9,
T 3N, R 1 W, opper Rver Mridian, Aaska, as Parcel A of Native
allotnent application A 062458 and hol ographi cal | y changed t he anended
application to identify the added | ands as Parcels B and C respectively.
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approxi matel y 100 acres of unsurveyed | and adj acent to the Tonsi na R ver
(Parcel Q insec. 34, T. 2S, R 4 E, (opper Rver Mrid an, commenci ng
in August 1954. odl ataw |listed a hone and store as inprovenents on
Parcel B and stated that he had used the land in Parcel Cfor trapping and
tinber. By nenorandumdated Decenber 14, 1971, BIAcertified to BLM
pursuant to the provisions of 43 CF.R 8§ 2094.2(b), that the | ands covered
by Goodl ataw s application extending nore than 160 rods al ong the shoreline
of the Tonsina R ver were not necessary for harborage, |anding, and wharf
purposes and that waiver of the 160-rod limtation would not injure the
public interest. 2/

By letter dated April 18, 1974, BLMadvi sed Godl ataw that the | ands
enbraced by his anended application were not vacant and unreserved either
on the date he filed his application or on the date he initiated use and
occupancy because they had been w thdrawn on July 20, 1953, by Power
Project No. 2138, and on August 13, 1956, by Power Project No. 2215.

These power projects, BLMstated, reserved the covered |lands fromentry,

| ocation, or other disposal under the public land | aws, including the
Native Allotnent Act. Notw thstanding the foregoing, BLMgranted Godl at aw
30 days in which to provide additional evidence in support of his clained
use and occupancy. Goodl at aw responded by submitting additional affidavits
describing his and his wfe's use and occupancy of the land, noting inter
alia, that, while his use of the land did not conmence until 1954, the | and
had "been in ny wfe's famly since 1910."

By letter dated June 26, 1974, BLMnotified God atawthat its
April 18, 1974, letter had been premature since it was in the process
of finalizing an agreenent wth Ahtna, Inc., concerning the possible
revocati on of the Wods Canyon Power Project wthdrawal to all ow Native
allotnents. Therefore, BLMinforned him additional action on his
appl i cation woul d be w thhel d pending clarification of that agreenent.
Processi ng of Goodl ataw s application was further del ayed, BLM expl ai ned
inan April 6, 1977, letter responding to a status inquiry by Senator
Ted Sevens, due to a July 8, 1974, instruction to suspend action on all
allotnent applications |ocated wthin the Wods Canyon Power Proj ect
w t hdrawal pending recei pt of procedural instructions fromthe Departnent,
instructions which had not yet been issued.

Thereafter, in a January 28, 1981, letter replying to an inquiry
fromAhtna, Inc., about Goodl ataw s al |l ot nent application, BLMi ndi cat ed
that, pursuant to section 905(d) of the newy enacted A aska National
Interest Lands Gonservation Act (ANLCA), 43 US C § 1634(d) (1994),

2/ Athough BLMinitially rejected Godl ataw s anended al | ot nent
application on Gct. 30, 1973, on the ground that the July 11, 1968,

i ssuance of the allotnent certificate for Parcel A had extingui shed his
right to an allotnent, see note 1, supra, BLMs decision was vacated by the
Board on appeal, and the allotnent application was renanded to BLMfor

further consideration. See Joe J. God ataw 14 |BLA 199 (1974).
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| ands described in a Native allotnent application which were | ocat ed
wthin areas wthdrawn, reserved, or classified for powersite or power
proj ect purposes woul d be consi dered vacant, unappropriated, and unreserved
wthin the neaning of the Native Allotnent Act, and if the land was not
part of a licensed power project or then used to generate power, the
powersite wthdrawal woul d not prohibit approval of the Native all ot nent
application. The Bureau advi sed, however, that although the powersite

w thdrawal was no | onger an obstacle to ultinate approval of Goodl ataw s
application, the fact that the application did not describe |and which
was unreserved on Decenber 13, 1968, precluded the application frombei ng
| egislatively approved pursuant to section 905(a)(1) of ANLCA 43 USC
§ 1634(a) (1) (1994), and nandated its adjudi cation under the provisions of
the Native Allotnent Act.

h June 1, 1981, pursuant to section 905(a)(5) of ANLCA 43 USC
§ 1634(a)(5) (1994), the Sate protested Godl ataw s anended al | ot nent
application, averring that the | and described in the application
conflicted wth an existing highway and trail and forned the only
reasonabl e access to publicly-owed resources. |In accordance wth that
section of ANLCA the Sate's protest woul d i ndependent|y prevent
| egislative approval and necessitate adjudication of the all otnent
appl i cati on.

The BLM examned both parcel s identified in Godl ataw s anended
appl i cation and concl uded that he had satisfied the requirenents of the
Native Allotnent Act and inplenenting regul ations. The field report
docunenting the investigation of the allotnent clai macknow edged t hat
the Sate' s right-of-way enbraced part of the land wthin Parcel C but
indicated that, except for Power Project No. 2138, Goodl ataw s use predat ed
all wthdrawnal s, selections, and other appropriations, including right-of-
way A-064033. The report al so found no reason why the 160-rod limtation
on shore space coul d not be wai ved.

By decision dated January 19, 1982, BLM approved Godl at aw s anended
application, specifically determning that Godl ataw s use of the | and
sought satisfied the use and occupancy requirenents of the Native Al ot nent
Act. The Bureau al so dismssed the Sate's protest at that tine. The
Sate's Departnent of Transportation and Public Facilities appeal ed BLMs
decision on February 18, 1982. 3/ However, by Oder dated August 17, 1982,
the Board di smssed the appeal for failure to file a statenent of reasons.

h July 16, 1991, BLMissued a decision purported y confirmng
| egislative approval of Goodl ataw s Native all otnent application for
Parcels Band C The decision also rejected various Sate, M| age,
Regi onal, and Native Goup selections to the extent they conflicted wth
Parcels B and C

3/ The notice of appeal was submtted on behal f of the Drector, Design
and Gonstruction, Interior Region, Rght of Wy D vision of the Departnent
of Transportation and Public Facilities, and was signed by an indi vi dual
identified as a right-of-way agent.
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The Bureau i ssued Godl ataw a Suppl enental Native Allotnent (Certificate
No. 50-92-0003) for the previously surveyed 4.54 acres included wthin
Parcel B of his amended al | ot nent application on Gctober 21, 1991.

In the June 29, 1992, determination under appeal, BLMhel d t hat
channel change right-of-way grant A 064033 was null and void as to | ands
wthin Parcel Cof Godl ataw s Native allotnent. The Bureau noted t hat
the grant had been issued subject to all valid rights existing onits
Novenber 8, 1966, issuance date. The Bureau stated that Goodl ataw s
allotnent application, which clained use and occupancy of Parcel C
begi nning i n August 1954, had been approved on January 19, 1982, pursuant
to both the Native Allotnent Act and AN LCA Because Godl ataw s use and
occupancy of the |ands had begun prior to the Decenber 9, 1965, filing of
the Sate' s right-of-way application and the right-of-way grant had been
i ssued subject to valid existing rights, BLMdetermned that the Sate' s
grant was null and void to the extent it included | ands wthin Godl ataw s
Parcel C

Inits statenent of reasons for appeal (SR, the Sate argues that
its right-of-way grant is avalid existing right to which Godl ataw s
Native allotnent is subject. The Sate insists that BLMhad full authority
to issue the right-of-way notw thstanding a claimof prior occupancy, and
that the relation back of Godl ataw s allotnent to 1954 fails to defeat the
broad Federal power over public |ands because occupancy clai ns, including
inchoate Native allotnent preference rights, cannot preenpt the plenary
di sposi ng power of (ongress. @ ven the expansive Federal control over
public lands and the Secretary of the Interior's |ongstandi ng and broad
right-of-way authority, the Sate contends that the Board s decisions in
Sate of Alaska, 110 IBLA 224 (1989), appeal dismssed, Sate of A aska
v. Lujan, dv. No. FO0-006 (D A aska May 19, 1993), aff'd, 38 F. 3d 1068
(9th dr. 1994), and Gl den Valley Hectric Association (h
Reconsi deration) (GEA (Oh Reconsideration)), 98 IBLA 203 (1987), are
erroneous and nust be overrul ed.

According to the Sate, despite the contrary holding in Sate of
A aska, legislative approval of an allotnent application does not prevent
inquiry into the sufficiency of a Native's use and occupancy pertai ning to
the lands covered by its right-of-way grant. The Sate alleges that the
sufficiency of Godl ataw s use and occupancy has never been adj udi cat ed,
the opportunity for an evidentiary hearing on his use and occupancy has
never been afforded the Sate, and no evi dence supporting a cl ai mof
excl usi ve use and occupancy by Godl ataw of the land wthin the Sate's
right-of-way appears in the record. The Sate argues that, under these
ci rcunstances, prohibiting exploration into the adequacy of Godl at aw s
use and occupancy under the guise of legislative approval denies the Sate
fundanental fairness. This unfairness is exacerbated, the Sate avers,
by the fact that, during the tine period AN LCA requi red protests of Native
al lotrents to be filed, the Sate had no reason to suspect that Godl ataw s
allotnment mght jeopardize its right-of-way grant.
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Mbreover, the Sate argues that, even were the Board to uphol d
Sate of A aska and G/EA (Oh Reconsi deration), those deci si ons shoul d
not be given retroactive effect since application of the newrul es of
| aw announced i n those deci sions woul d deprive it of inportant property
rights wthout due process and an opportunity to contest critical facts.
Instead of divesting the Sate of its right-of-way grants based on an
uncontestabl e nere all egation of prior use and occupancy, the Sate
suggests that the Board construe right-of-way grants to be valid existing
rights until specifically cancelled by BLM Any BLMdecision to cancel a
grant due to a Native' s prior use and occupancy, the Sate submts, woul d
then be subject to challenge by the Sate on the issue of the Native's
qgual i fyi ng use and occupancy.

The Sate al so charges that BLMand Godl at aw are est opped to deny
the validity of the right-of-way grant, that BLMs failure to consider the
public need for the right-of-way constitutes an abuse of discretion, and
that the land wthin the right-of-way grant was not available for entry by
Goodl at aw because it was reserved as shore space, citing the 160-rod shore
limt found in 43 CF. R § 2094.0-3.

In response, BLMsubnmits that the argunents raised in the Sate's
SR have been previously resol ved by Board decisions holding that a | ater-
issued right-of-way is void when there exists a valid Native all ot nent
on the sane | and and the use and occupancy upon which the al |l ot nent
application rests predates the right-of-way. The Bureau al so contends that
admnistrative finality has attached to BLMs earlier unchal | enged rel at ed
decisions, thus precluding the Sate fromnow di sputing the validity of
those decisions. The Bureau requests, however, that we vacate the decision
voiding the Sate's right-of-way grant and renand the case to it because
its reviewof the record has revealed that it has not considered the effect
of the various power project wthdrawal s on Goodl ataw s Native al | ot nent
and resol ution of this issue could affect the validity of the Sate's
right-of-way grant.

The Sate has filed a qualified opposition to BLMs notion to vacate
and renand, asserting that the notion contains insufficient infornation
for the Sate to assess whether there exists any |ikelihood that the
w t hdrawal s woul d change BLM's deci si on and suggesting that BLMbe directed
to supplenment its notion wth further data regarding the wthdrawal s. For
reasons set forth below we decline to renmand the natter pursuant to BLMs
request since, upon review of the issues presented, we conclude that the
i ssue presented by this appeal can be finally adjudicated at this tine.

[1] At the outset, however, we believe it appropriate to address
BLMs assertion that the Sate's challenge to certain factual
under pi nni ngs of the 1991 deci si on appeal herein is barred by application
of the doctrine of admnistrative finality inasmuch as the Sate failed to
prosecute its appeal of BLMs 1981 determnation rejecting the Sate's
protest of Goodl ataw s al |l ot nent application.
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As we have observed in nunerous decisions, the principle of
admnistrative finality is generally considered to be the admnistrative
counterpart of res judicata. See, e.g., Lhited Sates v. Sone, 136 |BLA
22, 26 (1996). As such, it is ajurisprudential concept which nornally
precl udes reconsideration in a later case of matters finally resol ved for
the Departnent in an earlier appeal. See, e.g., Laguna Gatuna, Inc.,

131 IBLA 169, 172 (1994). However, given the fact that the 1982

adj udi cation did not touch upon right-of-way A 064033, 4/ the concept of
res judicata clearly does not cone into play i nasnuch as there has been no
previous adjudication of the validity of the right-of-way. See generally
Lhited Sates v. Knobl ock, 131 I BLA 48, 78-79 (1994). Wat nay be

i nvol ved, however, 1s application of the related concept of collateral

est oppel .

Application of the concept of collateral estoppel essentially provides
that, when a party had an opportunity to obtain reviewwthin the
Departnent and no appeal was taken, or an appeal was taken and the deci si on
was ultimately affirned, natters decided therein nay not be relitigated in
subsequent proceedi ngs i nvol ving the sane parties and rel ated or associ at ed
natters, absent a show ng of conpelling | egal or equitabl e reasons, such as
violations of basic rights of the parties or the need to prevent a
demonstrabl e injustice. See Mry Sanford, 129 |BLA 293, 298 (1994), and
cases cited. S nce the parties are the sane and the i ssues obviously
related, it seens clear that the principle of collateral estoppel could
properly be i nvoked.

Appel l ant has failed to provide any conpel | i ng reason why the
principle of collateral estoppel should not be applied herein wth respect
to any challenge to matters relating to Godl ataw s conpl i ance wth the
requi renents of the 1906 Act. The State, specifically the Departnent of
Transportation and Public Facilities which filed the appeal of BLMs 1982
approval deci sion, had the opportunity to chal l enge before the Board all
facets of the 1982 decision, but it elected not to take advantage of that
option by allowng its appeal to |lapse. The Sate cannot now successful |y
conplain that it has been deni ed fundanental fairness when its own actions
brought about the result it decries.

This does not end the present matter, however. |In our recent
decision in BEva Wl son Davis, 136 | BLA 258 (1996), we noted that coll ateral
estoppel shared wth res judicata the limtation that it only applies
to matters "distinctly put inissue and directly determned.” 1d. at 263,
qguoting Mintana v. Lhited Sates, 440 US 147, 153 (1979). Application
of collateral estoppel thus necessitates a delineation of those matters
which were put in issue and directly determned and whi ch are, therefore,
no longer subject to relitigation in the present appeal .

4/ Not only did the 1982 deci sion nake no nention of this right-of-way, it
did not even serve as a basis for the 1981 Sate protest, and its existence
was only nentioned in passing in the Held Report.
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Inrejecting the Sate's 1981 protest of Goodl ataw s al | ot nent
application wth respect to Parcels Band C the Chief, Branch of Land and
Mneral Qperations found:

Based on a recent review of the application, it has been
determned that M. Goodl ataw has used the land for which he
applied to satisfy the use and occupancy requi renents of the Act
of 1906. Therefore, Native allotnent application A 062458 is
approved and the protest is dismssed. Certificate wll be
i ssued on surveyed Parcel B and survey wll be requested for
Parcel Cwhen this decision becones final.

The foregoing constitutes the total factual findings of the 1982
decision. Areviewof the application shows that Godl at aw had asserted
use and occupancy of the subject parcel s comencing in August 1954, a
cl ai mwhi ch he apparently reiterated to the field investigator in 1981.

It seens to us that any of the predicate findings necessary to justify

an allotnent of Parcel Cto Godl ataw are no | onger subject to coll ateral
attack by the Sate. Thus, the Sate may no | onger chall enge the fact
that odl at aw coomenced hi s use and occupancy of Parcel Cin 1954, or
that his occupancy from1954 to the present was sufficient, when conj oi ned
wth his application, to vest in hima preference right to an all ot nent,
nor nay it challenge the appropriateness of waiving the 160-rod shore
limtation. 5 But, as shall be nade clear infra, the fact that the Sate
nay be precl uded fromchal |l enging the matters adj udi cated i n the 1982
decisionis not ultimately dispositive of the natters raised in this
appeal , since nothing in the 1982 decision dealt directly wth the validity
of right-of-way A 064033.

The Sate argues that, even if it is determned that Godl ataw s
entitlenent to an allotnent of Parcel Cis no |onger subject to collateral
attack, the validity of its right-of-way grant is uninpaired since it
constituted a valid existing right to which the allotnent was subject.
this point, given the factual situation in which this appeal arises, we
nust agr ee.

V¢ note that both the Sate and BLMvi ew the Board' s previ ous
decisions in Sate of Alaska and G/EA (h Reconsi deration), as central to
t he

5/ Mreover, while the Sate devotes a significant portion of its SR
toits contention that BLMunfairly voided the Sate's right-of-way grant
w thout first adjudicating the adequacy of Goodl ataw s use and occupancy
of Parcel Cto satisfy the requirenents of the Native Alotnent Act or
affording the Sate the opportunity to dispute the sufficiency of that use
and occupancy, the record denonstrates that, not only did BLMthoroughl y

i nvestigate Godl ataw s use and occupancy of Parcel C and issue a decision
on Jan. 19, 1982, approving the allotnent based on its adjudication of
Goodl ataw s conpliance wth the Native Allotnent Act, but also that the
Sate has presented virtual |y no evidence to rebut the assertions of record
as to the fact of Goodl ataw s occupancy after 1954.
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natters raised on appeal. Inthis, we believe they are both m staken.
Regardl ess of the continuing efficacy of these two precedents, 6/ they

are sinply not applicable herein. Those decisions dealt wth the question
of the effect of legislative approval under section 905(a) of AN LCA

43 US C § 1634(a) (1994), on subsequent chal | enges to cancel | ations of
rights-of-way previously granted. It was ultinately asserted in Sate of
A aska that, where a Native allotnent had been | egislatively approved under
section 905(a), the effect of the approval was to bar any further inquiry
into the factual assertions nade in the application because, in effect, the
rights of the Native allotnent applicant related back to the initiation of
use and occupancy cl ai ned by the applicant.

In the instant case, however, notw thstanding the assertions nade in
BLMs 1991 and 1992 decisions, Parcels B and C of the Godl at aw al | ot nent
appl i cation were not |egislatively approved but rather were approved in
an adj udi cation conduct ed pursuant to section 905(a)(5)(B) of AN LCA
43 US C § 1634(a)(5) (B (1994). 7/ Thus, regard ess of any controversy
concerning the continui ng precedential status of the decision in Sate of
A aska, its holding has no control ling rel evance herein. Mreover, as
expl ai ned bel ow, even if |egislative approval had occurred, the instant
appeal presents an issue which is not controlled by the rational e enpl oyed
in Sate of A aska.

[2] The starting point of any substantive analysis is that, under
section 905(a)(1), approval of Native allotnent applications is expressly
nade subject to "valid existing rights.” The Sate argues that right-of-
way A 064033 was a "valid existing right" at the tine of the 1982
adjudication of Parcel C V¢ agree.

Admittedy, right-of-way A 064033 was, itself, issued subject to "all
valid rights existing on the date of the grant,” and, as we noted above,

6/ Indeed, these two decisions have been the subject of criticismwthin
the Board and, at |east in sone aspects, their continuing validity has been
undermned. See, e.g., Sate of Aaska (Irene Johnson), 133 | BLA 281, 286-
90 (1995); Sate of Alaska, 131 IBLA 121, 126-27 (1994); Sate of A aska,
124 | BLA 386, 393-98 (1992) (concurring opi nion).

7/ Mreover, notw thstanding certai n Board deci sions such as Mrtle
Jaycox, 64 |BLA 97 (1982), David E Sevens, 64 |BLA 72 (1982), and

Wyne C WIllians (Oh Reconsideration), 61 IBLA 181 (1982), we believe
that there is substantial question whether this allotnent was eligible

for legislative approval even in the absence of a Sate protest. As noted
above, the filing of the Sate protest rendered § 905(d) i napplicabl e.
However, even if 8 905(d) were applicable, it is unclear, because of

the interplay between 8§ 905(a)(1) and § 905(d), whether an all ot nent
application wthin a powersite wthdrawal, wthdrawal was in existence
prior to Dec. 13, 1968, coul d properly be subject to | egislative approval .
V¢ need not decide this question at the present tine since the Sate's
protest clearly prevented | egislative approval fromattaching. See
generally Lhited Sates v. Gilbraith, 134 IBLA 75, 91-96 (1995).
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the Sate can no | onger contest the assertion by Godl ataw that in August
1954 he had commenced use or occupancy of Parcel Cin a manner which was in
conformty wth the requirenents of the Native Allotnent Act, i.e., a use
or occupancy whi ch was substantially continuous and potential |y excl usive
of others. Bethat asit nmay, it is equally clear that this occupancy
and use was initiated after the | and had been w t hdrawn fromappropri ation
under the Allotnent Act on July 20, 1953, for Power Project No. 2138.

See generally Garnel J. MiIntyre (Oh Reconsi deration), 67 | BLA 317, 322
(1982); Juliet Marsh Brown, 64 IBLA 379, 381 (1982). S nce Native
settlenent on | and which was closed to entry afforded no cogni zabl e rights,
see Akootchook v. Lhited Sates Departnent of the Interior, 747 F. 2d 1316,
1320 (9th dr. 1984); Carnel J. MIntyre (h Reconsideration), supra, at
325-28; Magnel E Drabek, 41 IBLA 219, 222 (1979); MIton R Pagano,

41 | BLA 214, 217 (1979), oodl ataw s occupancy did not constitute a "valid
existing right" in 1966 when the right-of-way i ssued, and the right-of -way
was, accordingly, not subject thereto.

It is, of course, true, as the Board noted in Lhited Sates v. Hynn,
53 I BLA 208 (1981), that, when qualifying use or occupancy was conj oi hed
wth an application, a vested preference right to an all otnent arose which
would nornal ly relate back to the initiation of use and occupancy and
defeat all intervening attenpts to acquire rights adverse to the all ot nent
application. ne of the essential premses of this rule, however, is that
the qual i fying Native use and occupancy nust be under color of law Thus,
Nat i ve occupancy of | and whi ch was commenced when the | and was not subj ect
to appropriation under the Allotnent Act, traditionally 8 afforded an
allotnent applicant no rights thereto, and the subsequent openi ng of the
land to entry resulted in no retroactive validation of occupancy prior to
the opening. See, e.g., Magnel E Drabek, supra; Herrman Haakanson, 23 | BLA
54, 57-58 (1975); Serafina Anelon, 22 1BLA 104, 105 (1975).

The instant case is conparabl e to the situation which this Board has
examned wth respect to | ands contai ning val uabl e deposits of gravel. See
Sate of Alaska (Irene Johnson), 133 IBLA 281 (1995); Sate of A aska,

131 IBLA 121 (1994); Antna, Inc., 100 IBLA 7 (1987). In those cases, the
Board was faced wth application of section 905(a)(3) of ANLCA 43 USC
§ 1634(a)(3) (1994), which expressly provided that, as used in the Native
Alotnent Act, 43 US C 8§ 270-1 (1970), the term"nonmneral " woul d

i nclude |l ands "val uabl e for deposits of sand or gravel."

The Board initially held in Ahtna, Inc., supra, that, notw thstandi ng
the provi sions of section 905(a)(3) of ANLCA prior to the adoption of
AN LCA lands contai ning val uabl e deposits of gravel had been deened to be
mneral lands, not available for Native allotnent. Id. at 15-17. QGven
this anal ysis, we subsequently held in Sate of A aska (Irene Johnson),

8/ It is clear that the effect of § 905(d) of ANLCA 43 US C § 1634(d)
(1994), was to retroactively nodify this rule with respect to powersite
wthdrawal s. However, as explained in the text of this decision, this
nodi ficationis, itself, subject to valid existing third-party rights.
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supra, and State of A aska, 131 |BLA 121 (1994), that while the fact that
a parcel of land was val uabl e for deposits of gravel woul d no | onger bar
al l onance of an allotnent application as a present fact, Native use and
occupancy of such land could not relate back to the initiation of
settlenent because, in the period between the initiation of Native use and
occupancy and the Qongressional renoval of the statutory inpedinent to
allowance of an allotnent, a third party (the Sate) had acquired adverse
rights under a naterial site right-of-way. In essence, we held that, since
the allotnment applicant had no legal basis for barring the i ssuance of the
naterial site right-of-way at the tine it occurred because the all ot nent
applicant's attenpted appropriation of the land was then contrary to the
law the subsequent renoval of the statutory prohibition against granting
| ands val uabl e for gravel under the Native Allotnent Act could not result
inaretroactive invalidation of a right-of-way which was in conformty
wth the | awwhen it issued.

V¢ believe that the sane principle is properly applicabl e herein.
Wien Goodl at aw cormenced his occupancy of Parcel Cin 1954, it was not
then avail abl e for use and occupancy by himsince it had been w t hdrawn
for a powersite project. Thereafter in 1966, the Sate, in conformty
wth section 24 of the Federal Power Act, 16 US C § 791 (1994), properly
obt ai ned a channel change right-of-way covering part of the land in
Parcel C Subsequently, in 1980, Gongress determned in section 905(d) of
AN LCA that, under certain circunstances, the fact that Native use and
occupancy had commenced when the | and had been w thdrawn for powersite
pur poses woul d no | onger constitute an autormatic bar to al |l onance of an
allotnent. Wiatever effect that provision nay have on the present
allowability of God ataw s allotnent application, it coul d not
retroactively invalidate a previously granted right-of-way which was valid
when it issued. Goodlataw s all otnent application for Parcel Ccould only
properly be approved subject to right-of-way A 064033, and the deci sion
cancel ling this right-of-way was in error.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis rever sed.

Janes L. Burski
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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